€g 9ded

¢ (UOTJRUIWILIOSIP-UOU 3IMSUI 0} Pa3u)

sonsst 10 ‘sjuowaiinbai ‘suonoiysal Sunaduew
Jutol ajei{yye-OH T {SPI0da1 pue saseqejep D]
0} §§900y ;sonsst AovALrd ¢sousst INJD Auy
:I9PISUO)) 0} SUOUSINY

‘sjure[dutoo 19U10)STO puE WMy

Jo Anpiqeqoad 5,791 Y3 9SBAIIUL [[IM IDIAIIS

ut uotjdnuiajut sty |, “sansst Suynos [[es punoqut
pue safed mo[[ak Jo/pue 231ym a3 ui sBupsi|
10au00ul ‘swajqoad Surjjes punoqino/punoqut
Sunea1o ‘papod Juteq jou sisquinu

ul 3]NSaI UBD SIOBINOIBUL ISAY ], "SOUSUIE}S
Jununy osurf ojordinosur pue ‘ejep adue)sisse
K1035911p/3uistp A|3oa11p SjeInddeul ‘UoijRULIOjUl
1oqunu suoydo]9y 1oorI00ul 0} pajiull| JOU a1k
ng ‘opnjout sejdwexy "sSuLajjo uoydUNJ/ oML
1091109 9y} yim pauoisiaoad aq jou

Aew 10 938IN0 991A19S B 9ousLiadxa Avwi 19WI0)SND
oY} “ajeINdoRUI ST UOIJBULIOJUT 9Y} J] “JoUueW
Kjowy & u1 }I0MJau §31 0] IaWo)snd 2y uoisiroxd
o1 Atjiqe si ut pajoeduur Ajaanedau st DY oY
QASD 21emMOoE/A[3WI] B 9A19931 J0U 530p DHTD © ]

‘S19PI0 JIAIDS
pue (,4SD,,) SP10931 3DIAIIS IOWIOISND JO SFuBYIXD
ay} paynui] jou nq Sutpnpuw ‘uonyedwos
paseq-sanifioe] dteukp 9)Epouniosde

03 Pa19)je aq 03 Paau s3s59901d pue su1ysAs
apm-Ansnpu] ‘spoyiaw A19AI[9p 9JIAIIS JUSISYIP
i siopiaold juaiayyip Suowe s19WOISND JO
uolJeIF W YJOOWS Y} 2INSUI PUB SISBQ IIUOLII9
QUIN-[B3I B UO J9YJ0 YOI 1M )BIIUNWIUIODd

01 SO Mmojje o1 pakojdap 10 papuawie

aq 0) pasu swsAs SSO pue sampasoid ‘sassaso1g

411674 01553308 pue NI
Suipnjour ‘o01a19s pajdnuisjuiun
MO[[e 0] 5B 0S §pI0J3Y

JJTAIRS I3UATIST)) IjeInode
‘Kjpumy jo 3oej v 01 anp patredun;
SOHTD 218 Jux3 jeym o], Al

"aAneuIa)fe aannadwos

arqe[ieae £y e se Juyigds aur) ageyi[1oe)

0} UOISSIWIIOD 9)e)s Aq PIssIppPe aq jsnuul Jeiy)
SONSst 2} Jo ‘|[& Jou jnq ‘owos ajensn(|i sajduiexa

€007 ‘g Wquydas - sOHTD [BNPIAIPU] pue J[3sI] Jo jreyaq uo P dwo) £q parddng asuodsay
3Se)) YIUON UIN — SINSS] aA1juRISqng — 317 JU10d uoisioa(d 2310, NSk ], n:MEL.



y€ 98eq

Buisneo JyvSd [ 16 192100Ul UR 0} PIINOI 9q AW
[IB2 313 399109 J0U s ejep Suissaippe ays J| eIep
ay} sey DI 2y se paamnbai jou st uonEpLEA I}

JuswuoNAug J-gNf 2y u] "Sunnoi jes g 10§

OFTI 941 0} Sp1091 QNS 0} JOPIO UL (DYSIN)
IpIND SSAIPPY 1931S ISISEIN 2't JRULIOJ JUIFJIP
£ 0} POLIAUOD 3q 0} SPIaU Bjep SIY} ‘ssaippe
991A19s S, 19WW0ISND 2y} saptaold S oy ySnoyiy

"I9yjoue 0 DY) Suo woy
UOHRIFIUI B SNSIOA JI0MIAU 1191} 0) JOrq UOYISURL
yjoouws € amsua Apjomb o1our 0 9qe a1e SO ]
‘Sny ], "UONBULIOJUL JINIIIO JO (\NX.L Y3 St ejep jo
99atd [eONLID JSOUI YY) ‘OAOQE PIIOU S "UOHETIS
J{oEqUIM B UI 9[qB[IBAR UOTJBULIOJU] [BUOLIppE

sey DI o1 ‘D 1D € 01 SOAOW JaWI0)SNd

B Uaym uaaa (YSO oy A[Lessasau jou) dooj 9 o)
une[o1 uoneuLIOfUT SUTEIUTRW DFT] 2Y) 9snedag

‘paAjosal
pue passoIppe 2q jsnui Jey) 9nssI UL SI UOHBULIOJUL
dooj JueAsax 190 pue YD) Y3 0} $S9298 Swy
-1ea1 ‘10jeUnuLIDSIp-uou uted s)F D Y10 MO}
SOATD U22MIq 10 DTJ] 9Y) 01 joeq JaUI0SNI B
9je131W 0) papaau uoHBULIOJUL JO 9931d [eOULID 2Y)
S1 UOIJBULIOJUI JINDIID I3 asNedaq St jey], 'SOITD
19Y}0 10J UBY) I9WOISNI € Yorquim 0} DF ] ue Joj
19152 31 Sunjew snyj ‘UoNBULIOJUI JINDIIO 10 (INX.L
oY} 0} 559998 sey D] 2Ys Iq ‘SaInesy S I9U0ISND as
aty Jo Is1f B 03 559008 sey Jaduoj] ou Ajjeiouad

DI oW “J-FIN{) Aq P2AIIS ST 19UI0JSND B USYM
)SEnUOD U] HI0MIAU §)1 0) IOWOISND I} JAOW

0} 19p10 ui D] 243 03 19pIO Ue Inssi ued DY ID V
“J9WO0ISND B Juiuulm uaym YS 1.y} 03 §5909¢ 393
Aje1auad sHFTD PUB YSD Y1 JO JOLUOD SUTEIAS
O] 2Ul ‘d-TAN AQ PAAIDS ST IAWIOISND € UM

€002 ‘g Pquldag -- sHYTD [enpIAIpU] pue JPs3] Jo Jeyayg uo pJduo) £q parddng ssuodsay
9se)) YIUOJA QUIN — SONSS] 9ANURISqNS — ISIT JUIOJ UOISIOA(] 9910, JSe L dRLL




s¢ 28eg

Koy

20UBIUD 3 YSI[qEISD 0) §59001d Yuou1 g 0 ¢ € S
11159q Je Inq “Jocpreur o paads 5,710 9yl 2a0xdunt
Kbt s1y) S90URISUL OMIOS U] "OJIS YIIMS S}

03 pjinq 0} Surfim SI 10 IS S Ul PAJBIO[ ST 10PUIA
21BUI9)[E 9Y) J1 JOPUAA I]BWIR[E UE AZH NN AJUO

ued DHIO VNS YoNUMS S, TD Y1 JO UORED0]
a1 uo Suipuadop syjuous g 0y 9 axe; Apusnbay
ueo ssaooid siyy, ‘sdooj pue saded uones0j0d

0} SaNI[19€] *}IOM]IU UO1)IIUUOIIAUT 2T ‘SIOTAIIS
1D Aue Jo Suuapio oy o3 toud paysiqelsd

st Ajijioej Ioueyus ue jel annbai sHY I

SI0MIU UI9M]3q J1jJen | [§ pue aduessisse
£1010311p *s991A19s 10je19dO ‘oouElsip Suoj ‘o3
‘{e20][ ‘03 PaJIU] JOU SI JNq ‘SIPN[OUT YIIYM dljen
118 JO MO}J 213 3]puey 03 Paysi[qeisa 3q 0} pIau [[im
SSI}I[198] UOTOoUUOIIUI “T-F N[ YHAL “{1omiau
DI 9Y1 uo paLLes si dyjeyy [[e asnedaq DI TO 2yl
puE DI 2y} U93aMm)aq SINI[I98] UOHIAUUOIIUL
US1[qeIS? 0] paau ou st 13y} ‘J-ANM YNM

‘PIA[0Sa1 PUE PAsSSIIPPE aq ISTIU JBY) INSSI UL 0S[E
SISy SOFTI 9y wolf uoneuuojui da oxjew dooj
0] $52008 QUINJ-[BA1 PA2U [[IM SO “UOBIPpE uf

‘paydrustp jou st
9DIAI9S §,IOUIOJSND 9Y) AINSUD 0] (SIAUMO dseqeiep
Aued pap pue DHTO “OFTL) PaAjoAut saned ayy

Suowe pue Us3IMIOq PAILUIPIOCD 3G ISHLU SUOOUNY
asay} Jo [[8 “T-AN() 19pu ‘loensiunwpe

dN'T 943 10¥1U0D 0} paaul Ou pue ‘saseqelep JA/vVd
a3 03 98ueyd ou st a1y ‘Aepo} J-INN YNM

‘19[[e2 9y 0) Furpuodsor ur Ke[ap jeuonippe ue

€007 ‘g Pqudas -- SOHT [eNPIAIpU] pue Jas] Jo Jjieyag uo [ duo) £q pagddng asuodsay
9587) YIUOJA] SUIN — SINSS] JANULISqNS — 1517 JUIOJ UOISINa(] 99104 Ysel dTUL




9g 98eq

{UOTIO3UU02I3)Ul IATIDIYYI ‘AP
O[] 07 S3U[19B] JOTLSUOD 0F PAJU DT T Y [{IM
1JOpISU0y) 0} Uoysan)

sanssi ISTEeYx3-san1{1oe] jo sadky oy yo spdwexs
Ue 10j 9A0QR V" A] O} Jomsue ay) 395 as5ed]]

"9[4B{IBAE SI J3PIO 3} [un poojsiapun Ay

9q JOUURD PIA[OSII 2IE SINSST YONS YOIym 0] JUI)X9
ayy, 1sed oy w1 sHOGY 2y3 £q pasier syuswingie
JIIqR[IBAE JO YOB[,, SSO]ISEq 91} JO JLOS SSAIPpE
i Jopio s 3D 2us 1ey sieadde 31 “yonamoy
"93ejuBApESIp 1SOD B JB 9q SOy} [[IM pue sHF]

atj) UBY) SISOD IDIALIS JAYT1Y 9Aey [{m L9y ‘sojel
Paseq-1509 U013 Je paoud aIe jey) SauIoe]
UOTJ09UUODIA)UI 0 SSAIOB IARY 10U 0P SO J]

J(sentioe) 9ouenua ‘o) paywi]
AJuessasau Jou Inq “Juipnjour)
SanT|19e} UOI3UT0oIaul
Jooe] ® 03 onp pamedun
SOHTD 21€ JUAXS Jeym 0], "HA]

‘SO LBy JBY) SINSS!
jsneyxa-sanijroey Jo sad4 ayy Jo ojdwrexa ue 10§
2A0QE " A] 01 Jomsue ot 20s aseo[d ‘uonippe uj

“Iduuewl Jjqeuoseal
pue ua1d1yya ue ui (pajuswdne 10) paysijqeisa
9q ued SANI[108] UOIIIIUUOIIAUL YINS IPIYym

QUIWIEXI 0] PAJU [[1M SUOISSIUIOY) ‘A[SNOIAQQ

*ISIX9 S3[198] UOIISUU0DIAUI

ajenbape amsua 03 HFI] oW pue DI
ay yroq Jo Anpiqisuodsal ayy s1 3] pasiwroiduiod
se 221A195 Jo Ajtjenb s, T T U SMIIA I19UI0)SND

Ay [{eo & a1o(durod 03 S[qeUN S| IDWIOISND B J] "S[[Ed

912[dwod/ajewiSLIO 03 3[qE 2q JOU [[IM SIIWO)STD
Suijes punoqino pue punoqui Y)oq 10} Paysijqe;sa
Sunjuny uonsauuosiaiul ajenbape saey jou

$20p DATD ©J[ "SYIUOUI 10J SIDIAIS T-HN() 120

03 Anqiqe s, D10 2Ys Aejap ued sansst A[ioe)
ou pue Ayjioeded 1104 "sansst AJ1[10e) 10 sanss!
Anoeded y1od o) onp sayIjI9E] UOLOIUUOIIUL

uotsiaoxd o} ajqeun st JF ] ue sauy) 1y

€007 ‘8 1oquiandag -- SOYTD [enplAIpu] pue Jasiy Jo jreyag uo prdwo) £q parddng asuodsay
9SBD) YIUOJA QUIN] — SNSS] 9AIJURISANS — ISIT JUI0J UOISIN9(T 9910, JSe dNL




L€ 98eg

[i(mataar

stpouad e ut *°5'7) vsIaA 0914 10 ‘quautniedunt

o3 jusuniedwi-uou woy 28ueyo ueo Suipuy 10
uondwnsard soud v uaym pue 1ajoym Junoaod
sjuowannbai 1o suonoLysar [eds] Aue a1oyy

a1y :uonsanb 1apo1]] ¢mataal oipouad siy
10§ pasn aq Jsnut /pinoys sampaooid 1o sassasoid
JBYM (PAIONPUOd 9q SMalAa-a1 aipouad pinoys
U9JO MOH (M91A31 o1poutad ® 19831 pnoys
1eyM uidoq mataaz opouad is1y oy pinoys
uoym ‘sqqesndde j1 {UOISSIUIUO0Y) 9)BIS Y}
10 DD Yl — MIIA3I B Yons jonpuod o3 Kjuoyme
pue uopoipsunl sey oym ‘os J1 jusuinedun

-uou 10 jusuryedurr 19yna jo Juipuyy 10 uoyduinsse
{eu1duo 9y AJipour 03 I9IaYM IJEN|BAS 0] MIIAIL
otpouad jo adAy awos aq a1o1) ISNU/PNOYS/UR)

“UOJOTLISUOD SONI[I0B]
JIWLIOUO0II ISIMIAYI0 AUE 119D [[IM UI) Ul YyoIiym
‘syjsu1 jeuoyippe juesyytuSis Suroey noyim (jendes
159AUL 10 35181 10) suejd Anus jospieuwt dojoAsp

03 21qe aq [[1m Aped ou pue xn|j JUBISUOI UL 3G [[IM
29e)s 9y) Ul jepreur ) ‘asmiaiQ (Idq senss]
[eINpaso1d — 9sED) YUOW 6 2y} Ul "y 0 9suodsar
12 1dwo)) 23g) ‘pamalaal watf) ALY 0} 993

Kew Aped e a10joq Suipeasold yyuow g §,91€3S € JO
uoISN[OU0D Y} JAY B S1EaK OM] ISEI] JE 10J pue)s 0}
pamolje 2q pinoys sSuipaadsoid a1e)s [enpiAlpul oY)
ul opew juauuredurt Jo sFuipuy oY) ‘Joyiey ‘SonssI
9591} JO MatAal juejsuod e annbal o) ojqesiape aq
jJou pinoa 31 ‘“1oASMOH °9[qE[IBAE §I 13p10 5,01
9} [Un passaIppe aq jouued suonsanb asay],

aNSS] JOPALL, "901 "ISUA

‘santjioe] podsuey [eoisAyd

QUIES 9} J9A0 SMOY duJen DT Pue 4-INM
asneoaq sHHT) IsureSe 2jeuILILIOSIP 01 SOHT]
3O AN[1qe 3y} ] 03 SaA13S J-F N[ JO IDUIISIXI
3y} ‘10A03I0 "J-FIN[] INOYILm Pajeqiasexa aq

pinoa swajqoxd jsneyxa asay], 'SHFYTD waey jeys

&

€007 ‘8§ 1dquaIdag -- O TD [eNPIAIpU] pue J[9sI] Jo jreyag uo P duo) £q payddng asuodsay

3Se)) YIUOJA] SUIN] — SINUSS] 2AIIUBISQNS — ISI7] JUIOJ UOISIOA(] 9910, SBL dIIL



TRIP Task Force Decision Point List — Procedural Issues — Nine Month Case
Response Supplied by CompTel on Behalf of Itself and Individual CLECs — September 8, 2003

i CELEC Position S A
commission’s decision should ultimately be binding on all
similarly situated carriers in the state.

2b. If a contested case, should the | The exact form of the proceeding should be left to the states,
impairment proceeding be subject to the criteria listed in 2a. above,

conducted as: (1) an arbitration
under federal law', (2) a litigated ] R
proceeding under state law, or (3)
some other type of proceeding?
If the latter, please explain. .
3a, If the proceeding is a gencric | The proceeding should be designed so as to permit adoption
investigation or contested case of an order that is binding on all ILECs in the state.

(as opposed to a rulemaking),
should there be separate cases for
cach ILEC in the state for which
an impairment analysis is being
performed, or should the
impairment analyses for all such
ILECs be conducted in the same
proceeding?

3b. As an aiternative to having The NARUC proposal should be adopted. Conducting

scparate docketed proceedings, multiple proceedings dealing with the same issue will only
could/should each affected ILEC | make the state decision making process less ¢fficient.

be assigned to a separate However different issues should be contained in separate
subdocket to a single primary or | proceedings (i.c. switching 9 month cases should not be
main case? consolidated with loop and transport 9 month cases.)

4. Are the catities that do not Yes

participate in a commission UNE
availability/ necessary/impair
proceeding bound by the results
of that proceeding?

5. If the Commission holds a The exact form of the proceeding should be left to the states,

147 US.C. 252(b), 252(e)(1).
Page 2 of 9



TRIP Task Force Decision Point List — Procedural Issues — Nine Month Case
Response Supplied by CompTel on Behalf of Itself and Individual CLECs — September 8, 2003

CLEC Positlon: "> = 7

hearing, who should preside, a
Commission ALJ or the
Ce issioners th Ives?

subject to the criteria listed in 2a.above.

6. Should associations be
allowed to participate in a
contested case or proceeding?

Yes. Participation by associations and coalitions of parties
allows for parties to reduce the burdens of participating in
multiple simultaneous procecdings. The participation by an
association should not limit the ability of any company,
whether or not 2 member of the association, to represent its
own i in the proceedi

7a. How much and what kind of
discovery should the C

The parties should be gi\}cn an opportunity to conduct
T ble and material discovery. Discovery deadlines

allow?

should permit parties to develop the facts within the time
constraints mandated by the FCC. However, state
commissions should take care to assure that discovery will not
burden any party or prevent it from litigating the proceeding
in a timely manner. In addition, the states must implement
confidentiality provisions that protect proprictary and
competitively sensitive information.

7b. In view of the 9 moath time
frame, how should the
Commission sanction parties that
fail to produce requested
discovery?

The Commission may utilize all discovery sanctions available
to it under state law and the Commission's procedural
practice and rules. The type and severity of any sanctions
should take into consideration the type and scope of
information requested, the amount of information actuaily
produced and the likely relevance of the non-produced
information to the issue being decided.

7c. What issues might arise
regarding alleged trade secrets or
alleged proprictary information?

Common issues regarding access to and usc of proprictary
and competitively sensitive information are likely to arise in
all jurisdictions and should be addressed in a comprehensive
protective order applicable to the State impairment cases. In
this regard, given the extremely sensitive nature of some of
the information that may be requested, including both carrier
proprietary and network security interests, additional
protections may be required in addition to those that are

typically used in state regulatory pr dings. In addition, in

Page J of 9




TRIP Task Force Decision Point List — Procedural Issues — Nine Month Case
Response Supplied by CompTel on Behalf of Itself and Individual CLECs — September 8, 2003

FCLEC.Position = - .-+ . ro- L R
order to facilitate the use of information previously produced
in other proceedings, States should require carriers to allow
confidential information produced in one case to be used in
any other impairment case, provided the information is made
subject to the terms of the protective order in the case in
which it is to be used. : '

1d. Is the information for which a | The NARUC proposal should be adopted. In particular,

party is requesting confidential however, it should be noted that there are certain data sources,
treatment already publicly such as the Local Exchange Routing Guide (LERG), that may
available? provide an initial source of information, provided that any

carrier should be permitted to supplement and correct any
information obtained from a source other than itself.

The use of the LERG as a tool is limited by the fact that the
LERG is not designed to provide information on the number
of switches in a market or how the switches are being used.
Rather, it is an industry-wide guide for how
telecommunications traffic should be routed through
interconnected networks. The LERG only incidentally
provides any information on switch locations, and the data it
does provide requires validation by the entitics identified in
the LERG. CLECs are willing to work with the industry and
state Commissions to formulate such validation procedures.

If the Commission seeks to validate information in the LERG,
its questions to the companies listed in the LERG should be
concise and specifically directed to the issues relevant to ULS
impairment.

Te. What procedures should the See response to 7c. above
Commission adopt to handle
requests for confldential -
treatment of this information?

8a. Should the Commission While cach state commission must in the end make state-
import evidence from other specific findings on the basis of data applicable to their states,
dockets? given the short timeline, it may be useful to this fact-finding

Page 4 of 9



TRIP Task Force Decision Point List — Procedural Issues — Nine Month Case
Response Supplied by CompTel on Behalf of Itself and Individual CLECs — September 8, 2003

S P CEEC Position: .~ "

mission to utilize information and discovery obtained in other
dockets. The FCC has turned to state commissions for these
impairment proceedings in part because of the superior fact-
finding tools state commissions have at their disposal. As a
result, state commissions should, subject to due process,
permit partics to offer into evidence in an impairment case
documents, testimony, or materials obtained in discovery that
are obtained in other proceedings in the same state. In
addition, it may also be useful to allow parties to proffer data
from other state impairment proceedings, provided that the
use of such information is also subject to due process. Cross-
state use of materials of common import could be an efficient
means of minimizing the burdens of discovery on the parties
while advancing the goal of having as broad and complete a
record as possible. To this end, state commissions
(particularly those in historical RBOC regions) should explore
creating a common protective order process that will protect
confidential information that is utilized in state impairment
proceedings.

8b. If so, should the parties be
required to update the evidence?
In which proceeding?

The answer to this question is state and situation specific.

9a. To the extent that the
Commission findings in the UNE
avail-ability/necessary/ impair
proceeding change any of the
assumptions in prior pricing
and/or costing dockets, should
the Commission conduct a review
of the relevant UNE prices?

Pricing issues should be addressed on a state-by-state basis.
The UNE availability/necessary/impair cases are not an
appropriate forum in which to determine TELRIC rates.
Accordingly, TELRIC rates established in other state
proceedings must be binding in the UNE
availability/necessary/impair cases.

The “de-listing” of a switching UNE would, however, require
the Commission to timely consider the pricing of the formerly
TELRIC-priced element, since the element still must be
provided pursuant to Section 271 of the federal
Telecommunications Act and state law (this issue is’
discussed in detail below in response te Questions 9.d. and 13
below).

Page 5 of 9




TRIP Task Force Decision Point List — Procedural Issues — Nine Month Case
Response Supplied by CompTel on Behalf of Itseif and Individual CLECs — September 8, 2003

| CEEEC Position:. '

9b. What is the status of the prior
pricing and/or costing docket; is
it final?

[intentionally left blank]

9c. If the Commission does
conduct a review of the relevant
UNE prices, should the parties be
required to update the prior
pricing/costing evidence?

See response to 9a.

9d. If the Commission does
conduct a review of the relevant
UNE prices, should that review
include the necessity of
transitional pricing?

Under the FCC’s TRO, the concept of “transitional” pricing
only comes into play for line sharing. If an element maintains
the status of a TELRIC priced UNE under Section 252 of the
federal Telecommunications Act, “transitional” pricing is not
applicable. Thus, TELRIC rates shouid apply during ay
transition.

If an clement is de-listed, the state commission’s next step
must be consideration of the “just and reasonable™ pricing of
the clement. The “transition” state Commissions must
consider for “de-listed” clements that must be pravided under
Section 271 or state law (such as unbundled local switching)
is the transition from the current TELRIC rate to a regulated
rate established by the state Commission.

State commissions will be responsible for determining the
price of “de-listed™ network clements because UNEs are
fundamentally intrastate services. Although the federal
Telecommunications Act-authorizes the FCC to issue rules
giving greater definition to the Section 252 cost-based pricing
standard, that Act does nor support federal jurisdiction over
UNEs where Section 252 does not apply. Thus, it is up to
each individual statc to develop the pricing policies that will
apply to any “de-listed” UNE. Establishing such rates

b i diately y if a state de-lists switching in
the impairment proceedings.

11. What is the immediate effect,

The effect of any regulatory order will vary by carrier, as each

Page 6 of 9




Response Supplied by CompTel on

TRIP Task Force Decision Point List - Procedural Issues — Nine Month Case
Behalf of Itself and Individual CLECs — September 8, 2003

T-CLEC Position:.

if any, on existing
interconnection agreements?

carrier’s rights are defined by separate interconnection
agreements. Such agreements are not uniform in their change
of law provisions, and as a result it is not possible to provide a
definitive answer to this question.

12. Is the Commission preempted
from relying upon a state UNE
statute as a basis for requiring
ILEC(s) to provide switching to
CLECs serving mass market
customners?

No. The right of states to establish additional unbundling
obligations is specifically authorized by the
Telecommunications Act of 1996. Sections 251(d)(3) and
261(c) reserve to the states the authority to implement
unbundling policy that is not inconsistent with the purpose of
promoting competition, limited only by the caveat that the
additional rule may not substantially prevent implementation
of the requirements of Section 251.

Importantly, Section 251(d)(3) does not authorize the FCC to
preempt state unbundling obligations merely because they
differ from those established by the FCC. Though the FCC
rules necessarily establish a minimum amount of unbundling,
it is not true that the rules also establish the maximum amount
of unbundling that may be ordered. Sections 251(d)(3) and
261(c) preserve the ability of states to go beyond the FCC's
minimum list to promote local competition. See lowa Utils
Bd. v. FCC, 120 F.3d 753, 807 (1997) (section 251(d)(3) was
meant “to shield state access and interconnection orders from
FCC preemption”); /n re Joint Petition of New England
Telephone and Telegraph Company, et al., for Approval of the
Merger of a Wholly-Owned Subsidiary of Bell Atlantic
Corporation into NYNEX Corporation, 173 Vt.327, 795 A.2d
1196 (2002).

13a. What type of proceeding, if
any, should the €ommission
conduct for the “Section 271
Issues” mentioned on page 4 of
the attachment to the FCC's TRO
press release (tentatively —

As the Triennial Review Order confirms, BOCs have an
independent legal obligation to provide unbundled access to
loops, transport, switching and signaling, regardless of the
extent to which such clements also are required pursuant to
Section 251. For those states where a BOC has received
Section 271 authority, the BOC must continue to provide
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T N VU ECLEC Position. T e B
Checklist Item Nos. 4, 5, 6, and access to loops, transport, switching and signaling to remain
10)? in compliance with checklist items (iv), (v), (vi) and (x). For

those states where the BOC has not received Section 271
authority, the BOC must demonstrate this compliance with
the checklist in order to fuifill the requirements of the Act.

In cither event, if the state commission determines in any

‘| instances not to require unbundling of thesc elements pursuant
to Section 251, the state commission must conduct a
subsequent evidentiary proceeding in order to ensure the
continued availability of the network clement on an
unbundled basis sufficient to satisfy Section 271's
requirements for the BOC provision of long distance services.
The state commissions, as the primary fact finding bodies of
the 271 process, have an obligation under Section 271 to
ensure that the BOC provides — or continues to provide—
unbundled to these ¢l Moreover, due to the
state commissions’ unquestioned authority over the pricing
and availability of intrastate services, they have an obligation
to consider the rates, terms and conditions upon which loops,
transport, switching and signaling are made available to
competitors.

Accordingly, a state commission proceeding should examine,
at a minimum, the appropriate rates for such elements and the
terms and conditions of unbundled access. Until such an
evidentiary proceeding can be completed, interconnection
rates, terms and conditions determined pursuant to a Section
252 approved interconnection agreement should apply as a
proxy for just, reasonable and nondiscriminatory rates, terms
and conditions.

Finally, however, it should be recognized by the states that -
TELRIC rates are necessarily “just and reasonable” under
Sections 201 and 202 because they have already been
adjudged “just and rcasonable™ under Section 252(d)(1).
Thus, no state is compelled to initiate a new proceeding if it
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2O ECERC Pasition - v E Sl e e U
decides to leave in place the existing TELRIC rates for the
element, because what is “just and reasonable™ under one part
of the statute is, as a matter of law, “just and reasonable”
under another part of the same statute,

13b. Does the type of proceeding | No. The type of procseding required does not depend upon
depend upon whether the FCC the status of a BOC's Section 271 authority in the state. In alil _
has granted 271 authority to the cases, the substantive requirements of Section 271 to
RBOC in that state? unbundle these elements will apply as a precondition to the
BOC offering or continuing to offer interLATA services.
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I. Packet
Switching

LA.Is the ILEC
required to
unbundled packet
switching?

National finding of no
impairment; statcs
don't appear to have
flexibility to override
finding, so appears to
require no further
action of states:
ILECs “are not
required to unbundled
packet switching,
including routers and
DSLAMs, as a stand-
alone network
clement. The order
climinates the current
limited requirement
for unbundling of
packet switching.”

The FCC’s decision in this regard is without substantial legal or factual basis. Further,
it is incorrect for NARUC to conclude that States may not require the unbundling of
packet switching or any other network element. First, under Section 271 of the federal
Act, the Bell Operating Companies are required, as a condition of their offering in-
region interL ATA service, to offer “local switching” unbundled from transport and
loop transmission. There is nothing in this provision that would limit switching to a
particular technology or form of digital organization. The TRO expressly affirms the
independence of §271 access obligations. Second, states retain the right pursuant to
independent statc law to require that incumbents unbundle their networks, provided the
states exercisc that authority in a manner that is consistent with section 251. (§193)
The FCC expressly rejected the ILECs' argument that states are prohibited from
regulating in this area. (9192)

Consequently, while the FCC has not chosen to include packet switching in its national
minimum list of network elements, states have the autherity (under Section 271, the
responsibility) to require the unbundling of packet switching. States should not
prejudge this issue, but should be prepared for future requests to adjudicate this issue.
Local competition remains in its infancy, and states should not foreclose their ability to
respond to future requirements that cannot be predicted with precision today.

KDWGP/SMITE/4454.1
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IL Signaling

Network

[LA. Is the ILEC | ILECs “are only Under Section 271 of the federal Act, the Beil Operating Companies are required, as a
required to required to offer condition of their offering in-region interLATA service, to offer non-discriminatory
unbundle its unbundled access to access to databases and associated signaling for call routing and completion. In
signaling their signaling addition, states have the independent authority under state law to require that
network? network when a incumbents unbundle their networks.

carrier is purchasing
unbundled switching.
The signaling network
element, when
available, includes,
but is not limited to,
signaling links and
signaling transfer
points.”

Consequently, while the FCC has apparently not chosen to include signaling in its
national minimum list of network elements when service is offered using a non-ILEC
switch, states should not prejudge the issue, and should be prepared to address future
requests for access to the incumbent’s sigrialing networks

11, Call Related

Databases

LA Is the “When a requesting It is unclear from the FCC's Triennial Review Order whether states will have the
ILEC required to | carrier purchasing opportunity to review the availability of databases such as Caller Name (CNAM) or
unbundle call- unbundled access to the Line Information Database (LIDB) as a UNE under cither federal or state law
related the [ILEC's] when a competitive carricr provides its own switch.

databases? switching, the [ILEC]

must also offer
unbundled access to
their call-related
databases.”

4

Under Section 271 of the federal Act, the Bell Opcrating Companics are required, as a
condition of their offering in-region interLATA scrvice, to offer non-discriminatory
access to databases and associated signaling for cail routing and completion. In
addition, states have independent authority under state law to require that incumbents
unbundle their networks. Consequently, while the FCC may not have chosen to
include call-related databases in all cases in its national minimum list of network
elements, states should not prejudge the issue, and should be prepared to address future
requests for access to the i bent’s call related datab.

Moreover, to the extent that costs for these databases are higher for a competitor using |
its own switch, those costs will increase the economic impairment resulting from the

KDWGP/SMITE/4454.]
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use of non-ILEC switches to serve the mass market.

IV. 0S8

Functions -

IV.A. Is the ILECs “must offer Access to 0SS appears unchanged by the FCC’s Order.

ILEC required to | unbundled access to

unbundle OSS their [0SS] for

functions? qualifying services.”

IV.B. What is a Nondiscriminatory OSS access must be available for all network elements, whether or

qualifying not they are required to be offered on an unbundled basis at TELRIC rates. Otherwise, |

service? ILECs could operationally disadvantage CLECs that need to access these
functionalities. Therefore, qualifying services must include all clements and services to
whicti CLECs have access pursuant to the Telecom Act or state law, including but not
limited to, all existing UNEs, all previous UNEs such as line sharing, and
arrangements such as line splitting.

V. Loops

V.A. Voice-

Grade Copper

Loops

V.A.l Is the National finding of Since there is a national finding of impairment for copper loops and subloops, no Are the ILECs

ILEC required to
unbundle copper
loops and
subloops?

impairment? (Seems
almost presumptive
with addition of last
sentence). If so, what
further action required
by states? ILECs
“must continue to
provide unbundled
access to copper loops
and copper subloops.
ILECs may not retire
any copper loops or
subloops without first
receiving approval
from the relevant state

[0

further action by the states is required except as necessary to enforce the unbundling
requirements.

ILECs must continue to provide access to copper loops and subloops consistent with
performance standards established by the state. Additional action may be necessary to
ensure that the copper plant is not allowed to deteriorate.

States should provide competitors with assurance that they will be able to effectively
and cost efficiently provide voice services over any replacement facilities. Moreover,
states should provide competitors with the maximum opportunity to use copper
facilitics to provide advanced data services, both on a standalone and line splitting
basis.

complying with their
unbundling obligations?

What are the most
effective tools to ensure
compliance?

Are there alternative,
superior hot cut methods
available?

KDWGP/SMITE/4454.1
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commission.”

V.A2.Is the
ILEC required to
unbundle the
high frequency
portion of a
copper loop
(HFPL)?

National finding of no
impairment; states
don’t appear to have
flexibility to override
finding, so no further
action required by
states: The HFPL “is
not an unbundled
network element.
Although the Order
finds general
impairment in
providing broadband
services without
access to local loaps,
access to the entire
stand-alone copper
loop is sufficient to
overcome
impairment.”

See Answer to Question 1.A. The RBOCs obligation to provide nondiscriminatory
access to all local loop transmission that they make available to themselves. This
statutory requirement of section 271 includes the requirement to provide
nondiscriminatory access to loop transmission via the HFPL. In particular, the FCC
has consistently analyzed checklist compliance with respect to the HFPL as part of the
RBOC's compliance with checklist item #4 (local loop transmission). Thus, for
RBOC:s, the statutory obligation to provide nondiscriminatory access to HFPL loop
transmission capability exists independently of ILEC obligations under section
251(c)3). The TRO expressly affirms the independence of §271 access obligations
(9652). Accordingly, regardless of the FCC's disposition of the linesharing UNE (the
HFPL), and regardless of whether the HFPL is unbundied under independent state law
authority, states must consider the terms of nondiscriminatory access to the HFPL and
how to price that access, given the RBOCs' ongoing statutory obligation to provide
that access wherever they seek or have obtained section 271 authority.

Consequently, while the FCC has not chosen to include the high frequency portion of
the loap in its national minimum list of network elements, states have the authority
(and under Section 271, the responsibility) to require the unbundling of the high
frequency portion of the loop. States concerned about residential DSL competition
should immediately initiate proceedings to unbundle the high frequency portion of the
loop under independent state faw authority.

Are CLECs
economically impaired
without access to the
high frequency portion
of the loop because of
the difference between
the cost of entire loop
and the cost of the high
frequency portion? Does
that impairment render

| CLECs unable to

compete in the
residential market for
DSL customers? Are
CLECs impaired without
access to the high
frequency portion of the
loop because of the
amount of time it takes
an ILEC to provision a
stand alone loop versus
the time it takes to
pravision the HFPL?
Does that impairment
render CLECs unabie to
compete for customers
using a stand alone loop
while the ILECs
compete using the
HFPL? Are CLECs
impaired without access
to the high frequency
portion of the loop
because of operational
difficultics in

KDWGP/SMITE/4454.1
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provisioning a stand
alone loop as opposed to
the HFPL, including the
ILECs requirement of a
truck role to provision

_the stand alonc loop

when none is needed for
the HFPL? Where spare
copper is not available,
especially in rural or
underserved areas,
should CLECs retain
access to the HFPL?

What is the appropriate
rate for access to the
HFPL pursuant to
section 271 or section
201/202 or the Act?

V.A3. What is
the timing and
process for
transitioning
CLEC customers
off HFPL?

“During a three-year
period, [CLECs] must
transition their
existing customers
served via the HFPL
to ncw arrangements.
New customers may
be acquired only
during the first year of
this transition.” In
addition, during cach
year of the transition,
the price for the high-
frequency portion of
the loop will increase
incrementally towards
the cost of a loop in

The FCC Order indicates that CLECs may continue to serve line sharing customers
recruited before the effective date of the Order at existing rates, terms and conditions
until those customers disconnect service. CLECs are permitted to add additional line
sharing customers for an entire year following the effective date of the Order.

The FCC Order phasing out line sharing is premised on the existence and adequacy of
line splitting as a substitute for line sharing. Before any phase out of line sharing
begins, states must insure that adequate processes exist to support line splitting
arrangements. Sec response to VA6

Further, states concerned about preserving residential DSL competition should
exercise their independent authority to establish line sharing under state law and to
recognize CLECS’ right to access the HFPL pursuant to section 271.

Are all ILEC processes
for moving new or
existing customers to a
line splitting
arrangement
mechanized? Are all
ILEC processes for
making changes to an
existing line splitting
amrangement (i.e. change
in voice provider, change
in data provider,
dropping the data
service) mechanized?
Can these changes be
achieved with a single
service order? Are the

KDWGP/SMITE/4454,1
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the relevant market.”

intervals for provisioning
a line splitting
arrangement at parity
with intervals at which
ILECs add DSL to
existing voice
customers? Are the
nonrecurring charges for
moving customers from
UNE P to line splitting
equivalent to charges for

| provisioning a line

sharing arrangement?

As customers move to
and from line splitting
arrangements, do they
experience scamless
transitions like when the
ILECs add or remove
DSL services from
existing voice
customers? As customers
move to and from line
splitting arrangements,
do ILEC processes
insure minimal customer
down time, mandatory
retention of telephone
numbers, reliable
updates of E911 and
white pages databases,
and correct billing.

V.AJ3. What is “[D]uring each year of

The FCC's order provides guidance on the pricing of the HFPL during the transition

the appropriatc the transition, the period. However, the relationship between CLECs and ILECs is governed by their
price for HFPL price for the high {-interconnection agreements, the vast majority of which contain extensive guidance
during the frequency portion of about how to address and incorporate changes of law into those agreements. Thus, the

KDWGP/SMITE/4454.1
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transition period?

the loop will increase
incrementally towards
the cost of a loop in
the relevant market?

FCC's Order may provide guidance, but the implementation of any changes of law
must conform to the parties’ contractual provisions governing those changes of law.
States retain authority to interpret and approve interconnection agreements, including
the authority to resolve disputes over contract language implementing changes in law.
No change in the lcgal relationship between the parties occurs until they reach
agreement over or states arbitrate resolution of contract language impiementing
changes in law. Thus, until parties reach agreement over or states arbitrate resolution
of contract language impl hanges in law regarding the HFPL, existing

tion agre t rates, terms and conditions for access to the HFPL should
remain in effect. R

ting
8

1nterce

Furthermore, states retain independent authority to unbundle the high frequency
portion of the loop pursuant to state law. State proccedings to require access to the
HFPL as a matter of state law should include in their final determinations the rates,
terms and conditions for such access under state law. During any proceedings
examining the unbundling of the HFPL under state law, existing interconnection
agreement rates, terms and conditions for access to the HFPL should remain in effect.

V.A.5. Under
what
circumstances
may an ILEC
retire copper
loops or
subloops?

)

See response to VA. 1. The FCC permits the states to insure that copper plant retired
by the ILECs does not destroy competition. States should not permit LECs to retire
copper in the absence of a state commission review to address the end user and
competitive impacts of such retirement. Retirement of copper provides the ILECs with
a simple way to climinate competition now and to insure their monopolies over
customers and services are not threatened in the future. States must be vigilant in
monitoring this inherently anti-competitive activity by evaluating the customer impacts
ag well a3 the impact on CLECs resulting from such activities. Obviously, states also
must address the prices, terms and conditions under which competing firms will
continue to cnjoy access to the features and functionalities provided by the retiring
plant. Until such terms and conditions are in place, states should not aliow ILECs to
retire copper plant.

Therefore, ILECs should only be allowed to retire copper loops and subloops after
they demonstrate that they have already made equivalent access available through
alternative loop facilities that permit all carriers to obtain the same features and -
functionality (including, but not limited to line splitting) and provide the same types of

Before states allow
ILECs to retire copper
loops being used by
CLECs to serve
customers, states must
consider the following:
(1) the type of service
being provided over the
facility; (2) the
availability of
replacement facilities to
provide identical service
the customer; (3) the
price of the altemative
facilitics in comparison -
to the price of the current
facilitics; (4) the charges

KDWGP/SMITE/4454.1
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services that are possible through access to the copper loop or subloop.

The states must adopt procedures to require ILECs to file any plans they have to retire
any copper loops or subloops. Under such procedures, the ILEC would first file a
petition with the state commission containing appropriate supporting information,
setting forth the factual basis for its request and proof that it has satisfied each of the
commission-set substantive standards. Interested parties would then join the state
commission in evaluating the [LEC submission in an evidentiary proceeding.

by the ILEC for
migration to new
facilities including all
service order, migration,
provisioning or related
charges; (5) the impact
on the CLEC of paying
the charges associated
with moving the
customer to another
facility and that CLECs

| ability to make a profit

on the line subsequent to
incurring such expenses;
and (6) the impact on
competition that resuits
from retirement of
copper, including an
assessment of what
competitive alternatives
exist for the customer
once the copper is
retired.

Before states allow
ILEC:s to retire copper
not currently being used
by CLECs to provide
service to customers,
states should consider:
(1) the impact on
competition that results
from retirement of
copper, including an
assessment of what
competitive alternatives

KDWGP/SMITE/4454.1
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exist for customer once
the copper is retired; and
(2) the amount of CLEC
investment in a
particular CO that may
be stranded based on the
retirement of copper
loops from that CO

V.A6.

Are CLECs
impaired by
existing line
splitting
processes, rates
and OSS
currently
available from
ILECs?

The TRO indicated
that CLECs are not
irpaired without line
sharing because they
have access to the
entire loop, Including
arrangements such as
line splitting.

The FCC's Order addressing line sharing relies extensively on the existence of line
splitting as substitute for line sharing. However, ILEC processes, rates and OSS for
line splitting are inadequate to allow CLECs to scale their businesses by offering
customers a package of both voice and data services. Before line sharing is
transitioned out, state commissions should determine that the processes, rates and 0SS
for line splitting provide competitors with a meaningful opportunity to compete.
Recognizing the importance of line splitting to competition , the FCC explicitly
ordered the ILECs to modify their OSS to facilitate line splitting. (252) Moreover,
the FCC delegated to the states the responsibility of insuring the adequacy of those
systems. (§252)

(1) Are the ILEC's pre-
order, order,
provisioning, and billing

| processes and OSS

needed to provide line
splitting electronic or
manual?

(2) Regardless of
whether electronic or

manual, do these
pr and OSS

Line splitting is a simple arrangement that provides two services on a single
loop, similar to the arrangement used when the ILECs add data services to an existing
voice customer. Until the processes and systems that enable line splitting are as
seamless and customer friendly as when ILECs add data services, CLECs' ability to
compete in offering packages of voice and data service will be severely restricted.
Significant obstacles stand in the way of scalable line splitting at this time. First, each
ILEC has a morass of system and process limitations that make line splitting
migrations difficult, expensive and, in some cases, service interrupting. For example,
the systems and processes for adding UNE -P to a data line or adding data to a UNE-P
line often require multiple orders, manual orders, or a combination of both, and some
threaten service interruption or unreasonably high nonrecurring charges for such
migrations. Second, systems and processes that maximize the customer’s ability to
choose from a wide variety of service providers are simply nonexistent. Customers
may wish to change voice providers, change data providers, and drop voice or data
service at some time. Existing ILEC line splitting systems and processes do not

| support these customer choices. State commissions must thercfore evaluate ILEC

systems and processes to insure that these migrations are timely, seamless to the

enable(s) customers to
switch easily and quickly
between carriers (both
voice and data) without
undue service disruption
on the scale required for
mass market services?

(3) If manual, are those
processes and OSS
adequate, or should
electronic processes and
OSS be developed?

(4) Have all migration
scenarios for line

KDWGP/SMITE/4454.1

Page 9 of 28




TRIP Task Force Decision Point List — Substantive Issues — Miscellaneous
Response Supplied by CompTel on Behalf of Itself and Individual CLECs - September 8, 2003

customer, result in minimal (if any) service interruption, and occur without any
negative effects on 311 databases, telephone number retention and other customer
impacting aspects of service. Additionaily, there are virtually no systems or processes
in place to cnable line splitting in a UNE-L environment. These examples illustrate
some, but not all, of the issues that must be add d by state commissions to
facilitate linc splitting as a truly available competitive alternative.

splitting customers been
identified? Do the
answers to any of the
questions in this section
vary based upen the
specific customer
migration scenarios
involved?

(5) Are the customer
migration processes,

| hardware, software, and

interfaces in place for
both ILECs and CLECs?
Are they functional?
Are they scalable? How
should the migration
functionality, capacity
and scalability be
measured? How can/
should the ILEC
demonstrate or “prove”
that there is sufficient
and/or adequate
functionality, capacity,
and scalability?

(6) How should the
timeliness of the
migration process(es) be
measured? How can
can/should the ILEC
demonstrate or “prove”
that it can perform
migrations on a timely
basis? What standards

KDWGP/SMITE/4454.1
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should be used?

(7) Does the RBOC have
FCC- or state-approved
performance measures
for customer line
splitting migrations that
could be used - at least
on an interim basis?
What do those migration
metrics and business
rules measure?
Functionality?
Timeliness? Other? Are
those performance
measures and business
rules sufficient and
appropriate on a long-
term basis?

(8) What process,
hardware, software, or
interface upgrades or
modifications need to be
made to better enable
scamless, timely,
accurate customer
migrations between
carriers, without undue
service disruption on the
scale required for mass
market services? What
are the testing and
implementation
schedules for those
upgrades ot

KDWGR/SMITE/4454.1

Page 11 of 28




TRIP Task Force Decision Point List — Substantive Issues — Miscellaneous
Response Supplied by CompTel on Behalf of Itself and Individual CLECs — September 8, 2003

modifications?

(9) Are there 911
implications for the
migration processes to
residential mass market
customers?

V.B. Hybrid

Loops

V.B.l.Isthe - National finding of no See Answer to Question 1.A.

ILEC required to | impairment, except as - . .

unbundled hybrid | specifically set forth In addition to the requirement that ILECs provide access on a UNE basis to a voice-
loops? relating to voice grade grade equivalent channel and high capacity loops utilizing TDM technology, UNE

cquivalents; states
don't appear to have
flexibility to override
finding: “There are no
unbundling
requirements for the
packet-switching
features, functions,
and capabilities of
[ILEC] loops. Thus,
[ILECs] will not have
to provide unbundled
accesstoa
transmission path over
hybrid loops utilizing
the packet-switching
capabilities of their
DLC systems in
remote terminals.
[ILECs] must provide,
however, unbundled

access to hybrid loops should be made available where there continues to be
impairment, utilizing market-specific, granular findings. The FCC's finding of non-~
impairment may not preclude a state from finding that impairment exists on the basis
of a granular analysis in a given market or on a given route. An FCC ruling also may
not preclude a state from ordering unbundling pursuant to statc law.

ILECs must not be permitted to utilize the hybrid loop criteria (utilizing the packet-
switching capabilities of their DLC systems in remote terminals) to frustrate
competitors’ access to otherwise qualifying UNE loops or to interfere with the pro-
competitive goals of the States.

States must ensure that alternative loops are available in all geographic locations
where hybrid loops are deemed to be unavailable. To the extent that alternate loops
are unavailable, hybrid loops must be made available on an unbundled basis at
TELRIC-based rates.

To qualify hybrid loops from removal of unbundling obligations, under federal law,
the ILEC must prove that: - the deployment of the packet-switching capabilities of
their DLC systems in remote terminals was made in the most narrow possible fashion,
and

[~ - alternative loops or voice-grade channels are or have been made available for

CLEC access to the same customer location(s).

KDWGP/SMITE/4454, 1
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grade equivalent
channel and high
capacity loops
utilizing TDM
technology, such as
DSls and DS3s.”

The states must adopt procedures to require the ILECs to file any plans they have to
restrict access to any hybrid loops. Under such procedures, the ILEC would first file a
petition with the state commission that identifies the hybrid loops to which it proposes
to limit access, and contains appropriate supporting information, setting forth the
factual basis for its request and proof that it has satisfied each of the commission-set
substantive standards. Interested partics would then join the state commission in
evaluating the ILEC submission in an evidentiary proceeding.

V.C. Fiber
Loops .
V.C.1.Is the National finding of no See Answer to Section 1.A. When was the loop
ILEC required to | impairment, except as actually placed in
unbundled fiber- | specifically set forth Unbundled access to fiber loops should be made available where there continues to be service?
to-the-home relating to voice grade impairment, utilizing market-specific, granular findings. The FCC's finding of non-
loops? cquivalents; states impairment may not preclude a state from finding that, on the basis of a granular Under what
don’t appear to have analysis in a given market or on a given route, that impairment exists. The FCC ruling circumstances was the
flexibility to override also may not preclude a state from ordering unbundling pursuant to state law, as states fiber deployed?
finding: “There is no retain the right to unbundle network el ts pursuant to independent state law
unbundling authority. What portion of each

requirement for new
build/Greenficld
FTTH loops for both
broadband and
narrowband services.
There is no
unbundling
requirement for
overbuild/brownficld
FTTH loops for
broadband services.
[ILECs] must continue
to provide access to a
transmission path
suitable for providing

States must ensure that alternative loops are available in all geographic locations
where the state commission determines that fiber loops are not available as UNEs. To
the extent that alternate loops are unavailable, fiber loops must be made available on
an unbundled basis at TELRIC-based rates.

States must construc the term “Fiber-To-The-Home™ narrowly in order to encompass
only single-family residential dwellings. In other words, the states should not construe
the term so broadly as to exclude any customer premise—including commercial
buildings, and multi-tenant dweilings, where the incumbent is already likely to have
deployed “home run” fiber.

ILECs must not be permitted to utilize the FTTH loop limitation to frustrate

-T competitors' access to otherwise qualifying loops. =

loop is actually fiber?

KDWGP/SMITE/4454.1
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narrowband service if
the copper loop is
retired.”

A loop that is less than 100% fiber, over its entire length, may not be excluded from
the Act's unbundling requirements.

For overbuild/brownficld loops to qualify for an exemption from unbundling
obligations for broadband services, under federal law, the ILEC must prove that:

- the deployment of fiber was not done with the purpose of climinating existing
competition,

- alternative loops or voice-grade channels have been made available for CLEC
access to the same customer location(s), and

- cach loop to be excluded is 100% fiber.

The states must adopt procedures to require ILECs to file filing any plans they have to
restrict access to any fiber loops. Under such procedures, the ILEC would first file a
petition with the state commission that identifies the fiber loops to which it proposes to
limit access, and contains appropriate supporting information, setting forth the factual
basis for its request and proof that it has satisfied each of the commission-sct
substantive standards. Interested partics would then join the state commission in
evaluating the ILEC sub in an evidentiary proceedi

Y.D. Enterprise

Market Loops

V.D.l.Isthe National finding of no See Answer to Question 1.A.

ILEC required to | impairment; no further

unbundled OCn action required by States will still have an important responsibility to assure that ILECs provide access to

capacity loops?

states? “The
Commission makes a
national finding of no
impairment for OCn
capacity loops.”

dark fiber on a nondiscriminatory basis, and that competitors are able to place their
own transmission clectronics on such fiber so that they can provide OCn capacity
functionality where it is Yy to meet d d. (See TRO 1 318; sce aiso
TRO 1 385 (states may establish technical parameters for dark fiber unbundling).

1er

V.D.2. Is the
ILEC required to
unbundie DSI,
DS3, and dark
fiber loops?

Presumptive finding
of impairment that can
be removed on a
customer location-
specific analysis
applying a wholesale
competitive aiternative
trigger.

ILECs are required to provide access to DS1, DS3 and dark fiber loops absent a state
commission determination that specific FCC-identified “wholesale facilities” or “self-
provisioned deployment” triggers are met. However, a particular CLEC may not
obtain more than 2 DS3 UNE loops to serve the same customer location. The FCC
triggers are designed to ensure that loops will be unbundled unless there is clear
evidence that the myriad operational and economic barriers facing competitors have

.+ been overcome and that real competition therefore is possible in specific locations. -
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In applying such triggers, the TRO provides the state commissions with significant
guidance regarding the factors to be considered, but some issues still need resolution,
as described below. Moreover, in making its decisions, a state commission should not
rely solely on ILEC provided data, because ILECs have significant incentives to
overstate the availability of alternative facilitics. Thus, state commissions will need to
fully define the relevant triggers and to implement a process for collecting necessary
information relevant to implementing the triggers that is reliable and minimally
invasive to the affected carriers. See ¥10.

Procedural Rules: The FCC makes it clear that, in its initial review under the TRO, the
state commission “need only address specific customer locations for which there is
relevant evidence....that the customer location satisfies one of the triggers.,,” TRO
9339. Until a final determination is made by the state commission, ail types of high-
capacity loops and dark fiber remain available as UNEs in all locations.

CLECs recommend that state commissions develop a process that requires the ILECs
to identify all customer addresses where they believe in good faith that two or more
non-affiliated carriers have deployed fiber loop to a customer location. Then all the
carriers serving those locations could be asked to provide information as to whether
they have owned fiber that connects to thosc customer addresses. Finally, in order to
determine whether there are wholesale alternatives that serve any such customer
addresses, the state commission could ask carriers that have deployed their own fiber
on such routes whether they have excess capacity available for purchase by other
carriers and hold themselves out to make such capacity “widely available”. However,
carriers should not be required to provide confidential business information (including,
for self-providers, whether they serve specific buildings) unless there are appropriate
confidentiality arrangements in place.

If the state commission finds non-impairment based on application of these triggers,
states must establish an “appropriate period for competitive LECs to transition from
any unbundled loops that the state finds should not longer be unbundled”. TRO 1330.
Transition issues should be addressed in a proceeding immediately after any finding of
non-impairment.

1

- T Certification Process: The TRO recognizes that there may be situations where the FCG-
triggers may be satisfied but a particular CLEC still may be impaired without access to
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ILEC loops due to factors unique to a carrier’s ability to serve a loop route or to
changed factual circumstances, such as a barrier to entry imposed on the particular
locations by a local government. A state commission could account for such
circumstances by establishing a certification process that enables a CLEC to
demonstrate that the FCC triggers were not satisfied in this instance. States should
evaluate the form, content, and manner of such certifications. In addition, in cases
where the impediment affects a more substantial number of CLECs, the state
commission could utilize the waiver process specified in 336 for the Order.

Substantive Rules for Loop Impairment triggers: The CLECs propose that each state

commission adopt the following substantive definitions applicable to the FCC's
triggers.

Whalesale Facilities Trigger (applicable to DS1, DS3 and dark fiber loops):

All loop routes must be unbundled unless two or more competing wholesale providers
not affiliated with each other or the ILEC have deployed their own facilities on a route,
have access to all customers within the entire customer location and provide the
relevant capacity on a widely available wholesale basis.

A. Loop Route. A Loop “Route” is not defined in the TRO. In orderto be a
comparable facility to the ILEC’s loop, an alternative loop must be defined as the
connection between the relevant (serving) Central Office and the NID or equivalent
point or points of demarcation that will provide access to the entire customer location,
including cach individual unit within that location or each individual building within a
campus compound. TRO § 337, fn 984 and § 401. Loop routes are determined on a
“specific customer location” basis, i.c. by the specific customer address.

B. Qualified Whalesale Provider. A Qualified Wholesale Provider must meet the
following criteria:

- Be unaffiliated with the ILEC or any other wholesaler. TRO 9329, 337;

- Have cquivalent access to the customer premises, including in multi-tenant
buildings access to the same common space, house and riser and other intra-building
wire as the ILEC. TRO {337;

- Own (i.e. have legal title to) the Qualifying Facility on the entire Loop Route or
-+ have a long term IRU in ILEC dark fiber, if the fiber is lit by the wholesale carrier. - [—
TRO 337,47 C.F.R. §51.319 (a)(4)(ii)(A); and
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- Be “opcrationally capable” of providing wholesale loop capacity and have a
reasonable expectation of being capable of continuing to do so. TRO 7338, fn 989. In
order to be “operational capable” of providing wholesale service, for example, a
qualifying wholesale provider must have additional, currently-installed capacity to
provide reasonable access to DS1, DS3 and dark fiber loops served out of the Central
Office

C. Qualifying Facilities must meet the following criteria:

- Must provide access to the entire customer location, including cach individual unit
within the location. TRO 337, 47 C.F.R. §51.319 (a)(4)(ii)(B);

- Provide a DS1 or DS3 level tr ission path, as req d by the CLEC, TRO
Y337 (wholesale loops must be provided “for that type of high capacity loop™),

- For dark fiber, provide cach competitor with the ability to attach electronics that
permit it to provide service at the level of its choosing. 47 C.F.R. §51.319 (a)4)(ii)(A);
and

- If the facility is not a fiber-fed loop, the non-fiber facility must provide “service
comparable in quality to that of the incumbent LEC.” 47 C.F.R. §51.319 (a)(4)(ii).

D. ILEC Obligations. An ILEC requesting a finding of non-impairment must:

- Permit competitors to order circuits/loops to terminate in all Qualified Wholesale
Providers’ collocation space (i.e. no ILEC host-type limitations); and

- Provide adequate cross-connect terminations, at cost-based rates as required by
FCC and state rules, and cnable sufficient capacity expansion.

Self- Provisioned Deployment Trigger (applicable to DS3 and dark fiber loops
only):

DS3 and dark fiber loops must be unbundled unless two or more competing providers
that are not affiliated with each other or the ILEC have deployed their own fiber
facility at that specific customer location and are serving customers via those facilities.
DS! loops are not subject to this test and therefore must be unbundled (subject to the
wholesale facilities trigger) regardless of the number of competing providers that may
have self-deployed facilities.

The definitions of Loop Route and Qualifying Facility should apply, as should the
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ILEC Obligations, described above.

In addition, to qualify as a Self-Provisioning Carrier, cach carrier must:

- Have equivalent access as the ILEC to the customer premises, including in multi-
tenant buildings access to the same common space, house and riser and other intra-
building wire; _

- Own (i.e. have legal title to) the Qualifying Facilities on the entire Loop Route.
Self-provisioners rust use “their own facilities” (emphasis added), 47 C.F. R.
§51.319 (a)(5)(i)(A) and “not facilities owned or controlled by one of the other two
providers on the premises, i.e., the incumbent LEC and the [second] competitive
provider.” TRO 9 333. Dark fiber purchased via a “long term IRU” and subsequently
lit by the self-provisioner counts as a scparate self-provisioned facility. /d.

V1. What is the

Appropriate

“Market”? etc /

VLA, What is All substitutes for ILEC loop and transport facilities must be location specific, i.e.,

the Product they must have the same beginning and end points as the ILEC facilities they would

Market? replace and, in order to be useful as alternatives, competitors must be able to access the
substitute facilitics as easily as they can access ILEC loops and transport.

VLA.l. What

products and
technologies are
available as a
substitute for

DS1, DS3 and

dark fiber loops?

VLA.2. Can Although the TRO recognizes that intermodal facilities may be considered, fiber is the
potential only transmission medium that is generally available, reliable and deployed to provide
substitutes for a complete range of telecommunications services to enterprise customers. Thus, the
ILEC owned only substitutes “comparablic in quality” to ILEC-provided DS1, DS3 and dark fiber

DS1, DS3, and
dark fiber loops
be identified and
if so what is the
type and location

loops are those facilitics that have been deployed using CLEC-owned fiber. See, e.g.,
47 C.F.R. §51.319 (c)(4)(ii).
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of potential

substitutes?

VI.B. What is the Loops are dedicated facilities that connect two points: a customer premise and an

Appropriate ILEC central office. Moreover, the TRO holds that the availability of substitute DS1,

Geographic DS3 and dark fiber loops must be assessed on a customer location specific basis.

Market? Thus, the “cconomic serving area” for loops is the area defined by the endpoints of the
ILEC's loop facility. If alternative facilitics do not connect the same specific

VLB.1. What is endpoints as ILEC facilities, a requesting carrier would not be able to provide

the economic
serving arca of a
substitute DS,
DS3, and dark
fiber loops?

competitive service to a customer at the identified premise, and would not be able to
self-provision loops with other UNEs, as well as ILEC transport.

VII. Economic

impairment
VILA. Are there Yes. Because loop facilities are dedicated to the provision of individual customers (or
cconomic small groups of custormers) in a specific location, the costs of loop construction cannot

barriers to entry
that are likely to
make market
entry
uneconomic?

be recouped if the carricr loses the business of the customers for which the facility was
constructed. Similarly, the costs of transport facilities t be recouped if carriers
cannot acquire sufficient demand to operate those facilitics at unit costs comparable to
the ILEC’s efficient costs. In addition, both loop and transport facilities exhibit very
substantial economies of scale and scope, and there are practical and operational
barriers that may also prevent a competitor from deploying facilities to serve
customers, such as building access and rights of way issues. Given the FCC's national
finding of impairment with respect to all ordinary copper loops and to DS1 and DS3
capacity loops, transport and dark fiber except where there are identifiable alternative
facilities already in place, the inference must be drawn that the FCC has already found
the existence of sunk cost, scale economies and other economic barriers.

VIIL.B. What arc
the impediments
to access capitai?

Is capital
available to
competitors?

Given the sunk costs and scale and scope cconomics inherent in the construction of
loop and transport facilities, as well as other barriers to entry using alternatively
constructed facilitics, there are significant impediments to any competitive carrier’s
access to capital for such facilitics, whether cxternal or internal. This problem has

| been repeatedly acknowledged both by carriers and financial analysts, and is readily

apparent from the large number of bankruptcics filed by carricrs that have constructed™

their own facilities. Further, there is a general ct that competitive carriers
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cannot use a “build it and they will come™ approach to capital formation necessary to
support facilities construction. Rather, the only scenario in which carriers can expect
 to be able to raise capital for such construction is one in which they have already
obtained long-term commitments from retail customers for substantial demand that
emanates from (or for transport is collected at) identified locations before construction
financing is available and construction can be begun. There are huge disparities in
access to capital markets by incumbents and entrants. Incumbents generally have free
cash flows from which to draw: in effect, some incumbents are a capital market. In
contrast, capital markets are substantially closed to competitive entrants. Asa
practical matter, the only source of financial capital easily available to CLECs is the
internal cash generated from operations, which is scarce and desperately needed for a
number of costs, including costs of market expansion and customer acquisition.

VILC. Are there See answer to question VIIA. relative to overall economic impairment.

sunk costs that

deter entry?

VILD. Arg there Yes. ILECs have at least two different types of first mover advantages for loop
first-mover facilities, First, ILECs have already deployed fiber facilitics in nearly all buildings
advantages? where there is likety to be sufficient demand for high capacity loop facilitics. As a

result, the ILEC can usually provide all customer demand from the building, including
new demand, using only its existing facilitics. And even if additional capacity is
necessary, the ILEC can typically increase its capacity by merely changing out its
transmission electronics rather than by constructing new facilities. And in the rare
case where new facilities may be needed, the ILEC can typically use existing building
rights from the landlord and existing external conduit and rights of way to facilitate its
construction. '

Second, ILECs typically have preferential access to buildings and rights of way
compared to competitive providers. This applics to necessary arrangements with both
landlords and municipalities. These entities have always recognized the need for at
least one telecommunications provider — the incumbent monopolists. However,
landlords frequently subject new entrants to more limited, more expensive and less
ubiquitous facilities arrangements for serving customers in their buildings, and
negotiations between landlords and new entrants are often very protracted. In fact, 2

- T large portion of competitive loop facilities have only a “fiber to the floor™ (FTTF) -
arrangement, which only allows a competitive carrier to serve an individual customer
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or floor in a building, not to common space in the building that would enable it to
serve all the building's tenants. Thus, a new entrant with an FTTF arrangement cannot
serve other building unless it pletes a new round of negotiations with the
landlord.

In addition, new entrants often face defays and extra costs in their efforts to obtain
necessary approvals from municipalities. These come in the form of municipal efforts
to impose discriminatory fees on new entrants as well as limitations on the entrants’
ability to obtain permits to use municipal rights of way to construct new facilities.

Carriers face similar ILEC first mover advantages with respect to transport facilities,
because the ILECs’ construction costs for such facilities are aiso sunk. Moreover,
transport facilities have significant scale and scope economies, and the ILECs already
have incurred the sunk costs to construct extensive fiber transport nctworks capable of
handling virtually all the demand in an area. Thus, unless a carrier can obtain and hold
sufficient demand to enable it to operate at unit casts equivalent to the ILEC's
economic cost, it cannot consider constructing additional transport facilities. Further,
construction of transport facilitics is aiso often subject to delays and additional costs
resulting from the need to obtain access to municipal rights of way.

VILE. Are there
other economic
barriers to entry?

Yes. In addition to those barriers described in VIL.D above, it is extremely costly and
difficult for CLECs to build operational systems that can support multiple loop
vendors. Only if an alternative vendor has a ubiquitous deployment of loop facilities,
does it make sense for a CLEC to develop operational systems to interface with that
vendor. ’

VIIL
Operational
Impairment

VIILA. Are there
operational
barriers to entry?

VIIL.B. Do
competitive
wholesale
alternatives exist

Even though competitors would often prefer to use non-ILEC suppliers of such

| facilities, such alternatives can rarely be found.
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for DS1, DS3,
and dark fiber
loops?
VII.C. Has the “Dark fiber and DS3 There are limited circumstances in which competitive providers have self-deployed
CLEC self- loops also each are loop facilities to the largest commercial buildings. The CLECs' proposed test to
deployed loops subject to a customer determine if CLECs have self-deployed facilities is explained in response to V.D.2
facilities? location-specific above.

review by the states to

identify where loop

facilities have been

. seif-deployed.”

IX. Subloops - )
IX.A. Is the National finding of Since there is a national finding of impairment for subloops, no further action by the

ILEC required to | impairment, so no
unbundle access | further action required
to subloops? by States? ILECs
“must offer unbundled
access to subloops
necessary to access to
wiring at or near a
multiunit customer
premises, including
the Inside Wire
Subloop, regardless of
the capacity level or
type of loop the
requesting carrier will
provision to its
customer.”

states is required except as necessary to enforce the unbundling requirements.

X. Transport

X.A.Isthe ILEC | “The Commission

required to finds that requesting
unbundle OCn carriers are not
level transpont? impaired without

access to unbundled
OCn level transport.”

Under the FCC’s Triennial Review Order, states will still have an important
responsibility to assure that ILECs provide access to dark fiber on a nondiscriminatory
basis, and that competitors are able to place their own transmission clectronics on such
fiber so that they can provide OCn capacity functionality where it is necessary to meet -

- customer demand. In addition, states have the opportunity to review the availability of |

such facilitics as a UNE under state law.
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As with switching and loops, discussed above, Section 271 of the federal act creates an

independent obligation to offer transport on an unbundied basis. Nothing in section
271 limits the obligation to provide access to transport to any particular technology or

capacity.

X.B. Is the ILEC
required to
unbundle dark
fiber, DS3 and
DSt transport?

“The Commission
finds that requesting
carriers are impaired

+| without access to dark

fiber, DS3, and DS1
transport, except
where wholesale
facilities triggers are
met as applied in state
proceedings and route-
specific review. Dark
fiber and DS3
transport aiso cach are
subject to a granular
route-specific review
by the states to
identify where
transport facilities
have been self-
deployed.”

Yes. ILECs are required to provide access to transport absent a state commission
determination that specific FCC-identified “wholesale facilities” or “sclf-provisioned
deployment” triggers are met. However, a particular CLEC may not obtain more than
12 DS3s of transport from the ILEC on a single route. 47 C.F.R. §51.319(e)}(2)(iii).
The FCC triggers arc designed to ensure that transport will be unbundled unless there
is clear evidence that the myriad operational and economic barriers facing competitors
have been overcome and that real competition therefore is possible.

1n applying such triggers, the FCC has provided the state commissions with guidance
regarding the factors to be considered, but it has not fully defined the “wholesale
facilities” or “self-provisioned deployment” triggers. In addition state commissions
should not rely solely on ILEC provided data, because ILECs have significant
incentives to overstate the availability of altemative facilitics. Thus, state
commissions will need to define the relevant triggers and to implement a process for
collecting necessary information relevant to the triggers that is reliable and minimally
invasive to the affected carriers.

Procedurat Rules: The FCC makes it clear that in its initial review, the state
commission “need only address specific route for which there is relevant
evidence...that the route satisfics one of the triggers.” TRO 9417, Until the state
commission makes a final determination, transport remains available as UNE in all
locations.

The CLECs recommend that a process could be developed by having the ILECs
identify all central office pairs in a local area in which the same two or more carriers
maintain fiber-based.collocations. Then, all of the carriers identified by the ILEC as
having facilitics on some of these routes could be asked to provide information to

-[Fwhether they have owned fiber that connects any of the office pairs identified by the

ILEC. Finally, in order to determine whether there are wholesale alternatives on any
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such office-pair route, the state commission could ask carriers that have deployed their
own fiber on such routes whether they have excess capacity available for purchase by
other carriers and hold themselves out to make such capacity “widely available™.
However, carriers should not be required to pravide confidential business information
(including the specific routes they provide with self-provisioning) unless there are
appropriate confidentiality arrangements in place.

If the state commission finds non-impairment based on application of these triggers,
states must establish “an appropriate period for competitive LECs to transition from
any unbundled transport that the states finds should no longer be unbundled.” TRO -
9417. Transition issues should be addressed in a proceeding immediately after any
finding of non-impairment.

Certification Process; The TRO recognizes that there may be situations where the
FCC triggers may be satisfied but a particular CLEC still may be impaired without
access to ILEC transport due to factors unique to a carrier’s ability to serve a transport
route or to changed factual circumstances. For example, a barrier to entry imposed on
the particular locations by a local government. A state commission could account for
these circumstances by establishing a certification process which enables the CLEC to
demonstrate that the FCC triggers were not satisfied in this instance. States should
evaluate the form, content and manner of such a certification. In addition, in cases
where the impediment affects a more substantial aumber of CLECs, the state
commission could utilize the waiver process specified in § 411 of the Order.

Substantive Rules; for Transport Impaijrment triggers; The CLECs propose that each

state commission adopt the following substantive definitions applicable to the FCC’s
triggers.

Wholesale Facilities Trigger (applicable to DS1, DS3 and dark {iber transport):
All transport routes must be unbundled unless two or more competing wholesale
providers not affiliated with cach other or the ILEC have deployed their own facilities
over a transport route, are collocated in both ILEC end offices comprising the route,
and are willing immediately to provide transport on a “widely available™ basis.

A, Tﬁnsport Route. A Transport Route must be defined as the path between two
-["TILEC Central Offices or Wire Centers. Each Central Office pair is a distinct route for ~|
these purposes; routes are not to be balkanized into multiple segments for purposes of
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an impairment analysis. TRO §405. The Order define routes as complete connections
between points A and Z; the FCC order does not require carriers to “daisy chain”
individual “links” (the FCC's term for shorter paths between intervening COs) from
multiple carriers. The routes must begin and end in a collocation in an ILEC CO.
TRO 17406, 414,

B. Qualified Wholesale Provider. A Qualified Wholesale Provider must meet the
following criteria; .

- Be unaffiliated with the ILEC in any way or with cach other, TRO 414 ;

- Be physically collocated in both of the Central Offices defining the Transport
Route. TRO $414,;

- Be collocated within a location and be operationally ready and willing to provide
the particular capacity transport on a wholesale basis along the specific route. TRO
9414,

- Have sufficient interconnection capacity for the exchange of traffic. TRO 414
(provider must be operationally ready);

- Be able to access cross connects at non-discriminatory cost-based rates;

- Be “operationally ready” to provide wholesale service, inciuding having a
reasonable amount of additional, currently-installed capacity and have appropriate
processes for receiving, processing and provisioning orders. TRO Y4 14;

- Have the ability to extend its network to CLEC premises. TRO 9415. ;

- Offer circuits on generally available and nondiscriminatory rates, terms and
conditions (e.g.. on a tariffed or similar basis), not on the basis of individual rate
quotes. TRO §414. (wholesale provider must make the specific capacity services
‘‘widely available™); and

Be currently offering and likely to be able to continue to provide service. TRO

1s.

C. Qualifying Facilities must meet the following criteria:
- Must terminate in the provider's physical collocation space in each relevant

Central Office. TRO {414,

- Provide 2 DS! or DS3 level transmission path, as requested by the CLEC. TRO
ui4;

- If the facility is not fiber transport, the non-fiber facility must provider “service
|eomparable in quality to that of the incumbent LEC,™ See 47 C.F.R. § 51.319 -{—
(eX(1)(iD)
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and
- For dark fiber, provide cach competitor with the ability to attach electronics. See 47
C. F. R. §51.319 (a)(S)(XB)(1)..

D. ILEC Obligations. The ILEC requesting a finding of non-impairment must:

- Permit competitors to order circuits/loops to terminate in all Qualified Wholesaie
Providers’ collocation space (i.e. no ILEC host-type limitations), and

- Provide adequate cross-connect terminations at cost-based rates as required by the
FCC and state rules, and enable sufficient capacity expansion. TRO {414.

Self- Provisioned Deployment Trigger (applicable to DS3 and dark fiber
transpart only):

The definitions of Transport Route and Qualifying Facility should apply, as should the
ILEC Obligations, described above.

In addition, to qualify as a Self-Provisioning Carrier, cach carrier must

- Not be affiliated with the ILEC in any way or with each other. TRO §408;

- Be collocated within the Central Offices at each end of the Transport Route. TRO
99 406, 408; and

- Be “operational ready to provide transport into or out of” the relevant end offices.
TRO §406.

X.C.Is the ILEC

The ILEC is “required

Yes. However, state commissions should also assure that camriers can use shared

required to to provide shared transport to originate or terminate calls routed to non-ILEC switches, /.e., where the
provide shared transport to the extent CLEC only uses ILEC tandem switching. Failure to provide access to shared transport
transport? that {it] is required to for this purpose would increase competitors' costs and would discourage competitive
provide unbundled LECs from attempting to compete with the ILECs through the use of non-ILEC
local circuit switches.
switching.”
X1. EELs :
XI.A. Is the “[CLECs] may order | The EEL is an efficient network configuration that lowers barriers to entry, expands
ILEC required to | new combinations of " ] the geographic scope of CLEC service (particularly to lower-density arcas) and
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provide UNE
combinations?

UNEs, including
[EEL], to the extent
that the requested
network element is
unbundled.”

broadens the profile of customers that may take advantage of innovative. offerings like
the integrated T-1. EELs also expand the geographic availability of competitive
alternatives to a wider customer base (particularly in low density zones) preserve
collocation space and avoid unnecessary duplication of ILEC transport.

The TRO requires ILECs to provide EELs subject to the eligibility rules specified
therein. Since these rules are not included within the impairment proceedings
mandated by the TRO, it appears that state commissions need not take any actions at
this time with respect to EELs. It may be necessary in the future, however, for state
commissions to intervene to prevent ILEC gaming of the rules or harassment of
carricrs purchasing EELs. States should stand ready to address issucs as they arise.

XI.B. What is the
service eligibility
criteria
applicable to
requests for
newly-
provisioned high-
capacity EELs
and for requests
to convert
existing circuits
of combination
of high-capacity
special access
channel
termination and
transport
services?

“Each carrier must
certify in writing to
the [ILEC] that is
satisfies the qualifying
service eligibility
criteria for each high-
capacity EEL circuit.”

As discussed above, it does not appear that these issues need to be addressed in the
impairment proceedings mandated by the TRO. Nevertheless, state commissions may
be required in the future to intervene to ensure that ILECs accept CLEC certifications
without the improper pre-conversion auditing that prevailed under the old rules and
that ILECs follow the audit procedures specified in the TRO.

State commissions are free to expand the availability of EELs pursuant to state law to
the extent appropriate to promote competition.

XIL. NID

XILA. Is the
ILEC required to
offer unbundled
access to the
NID?

The NID “is defined
as any means of
interconnecting the
incumbent LEC's loop
distribution plant to

Access to the NID appears unchanged by the FCC's Order.
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the wiring at the
customer premises.”

Page 28 of 28

KDWGP/SMITE/4454.1



